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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: Respondent determ ned that petitioner was
liable, as a transferee of the Any Ruth Jeffries Trust in
Bankruptcy, Marc Preston CGertz, Trustee (bankruptcy estate), for
its 2001 tax year for an assessed incone tax liability of
$118, 310, an addition to tax pursuant to section 6651(a)(1) of

$26, 620, an addition to tax pursuant to section 6651(a)(2) of
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$29,578, and an addition to tax pursuant to section 6654 of
$4,682.1 We nust deci de whether petitioner is liable as a
transferee of the bankruptcy estate for the bankruptcy estate’s
tax liability and additions to tax pursuant to section 6901.
FI NDI NGS OF FACT

Sonme of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of fact are incorporated in this
opi nion by reference and are found accordingly.

At the tinme she filed her petition, petitioner resided in
Ohi o.

Petitioner began working at Wal-Mart’s Fairlawn, Chio, store
as a courtesy desk clerk and custoner service manager on Novenber
5, 1992, and was pronoted to “lead” custoner service nmanager on
June 8, 1993. Petitioner expressed an interest in being pronoted
and was permtted to work al ongside the storew de personnel
manager. The personnel manager resigned from Wal-Mart in March
1997, and petitioner and anot her enpl oyee applied to fill the
position permanently. Petitioner scheduled a neeting with the
Chio Cvil Rights Comm ssion (OCRC) because she feared being
passed over for a pronotion on the basis of racial

di scrimnation. Another enployee was pronoted to the position of

1Unl ess otherwi se indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as anended, for the
year in issue. Ampunts are rounded to the nearest dollar.
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storew de personnel manager. On April 14, 1997, petitioner filed
charges against Wal-Mart with the OCRC, alleging a discrimnatory
failure to pronote her.

On May 21, 1998, petitioner’s discrimnation charges
proceeded to litigation in the U S. District Court for the
Northern District of Chio (District Court), where she al so
all eged retaliation under title VIl of the Cvil R ghts Act of
1964, as anended, Pub. L. 88-352, tit. VIlI, 78 Stat. 253,
codified at 42 U S.C. secs. 2000e-2000e-17 (2006), and Onhio | aw
(wWal -Mart suit). The jury found in petitioner’s favor on her
retaliation claimand awarded her $8,500 in conpensatory danmages,
$425,000 in punitive damages, and $119,073 in accrued interest,
and the district court entered judgnent in accordance with the
verdict. Wal-Mart appeal ed the judgnent to the U S. Court of
Appeal s for the Sixth Grcuit.

On July 26, 1999, with the appeal of the judgnent in the
Wal - Mart suit still pending, petitioner filed a petition for
protection under chapter 7 of the Bankruptcy Code in the U S
Bankruptcy Court for the Northern District of Ghio (bankruptcy
court). Petitioner did not list respondent as a creditor. As a
result of the filing, the bankruptcy estate was created and Marc
Preston Gertz (M. CGertz) was nanmed trustee. Upon creation of
t he bankruptcy estate, the potential proceeds of the Wal-Mart

suit (proceeds) becane property of the bankruptcy estate.
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On July 21, 2001, the U.S. Court of Appeals for the Sixth
Crcuit affirmed the District Court judgnent. On COctober 10,
2001, wal-Mart satisfied the judgnent and issued a $552,573 check
for the proceeds to the bankruptcy estate. The proceeds were
deposited into the bankruptcy estate’s bank account. The
bankruptcy estate earned interest of $3,217 on the deposited
funds during the 2001 tax year.

On June 18, 2002, petitioner received a distribution of
$200, 000 fromthe bankruptcy estate after indicating to M. Gertz
that she and her husband “desperately needed funds”. Follow ng
the distribution the bankruptcy estate had $133,014 in funds
remaining and still owed trustee’s fees of $18,533 and expenses
of $96 to M. Gertz and $60,741 to creditors naned in the
bankruptcy petition. On Cctober 3, 2003, petitioner received a
final disbursenment of $53,935 fromthe bankruptcy estate,
representing all remaining assets follow ng paynents to al
listed creditors. On June 23, 2004, M. Certz filed a final
report with the bankruptcy court. The bankruptcy estate did not
file a Federal inconme tax return or pay Federal inconme tax for
its 2001 tax year. On July 10, 2004, M. GCertz filed a final
account with the bankruptcy court and indicated that the
bankruptcy estate’s bank account had a zero bal ance. On
Sept enber 24, 2004, the bankruptcy court issued a final decree

and cl osed petitioner’s bankruptcy case.
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On Cctober 17, 2003, petitioner filed a Form 1040, U. S.
| ndi vi dual I ncone Tax Return, jointly with her husband for their
2002 tax year.? Petitioner’s 2002 return included $232,252 in
di stributions and $126,090 in interest incone fromthe bankruptcy
estate. On Decenber 7, 2004, petitioner filed a Form 1040X,
Amended U.S. Individual Income Tax Return, jointly with her
husband for their 2002 tax year. On the anmended return
petitioner and her husband decreased their adjusted gross inconme
by $311, 675, claimng that the proceeds of the Wal-Mart suit were
exenpt from Federal income tax pursuant to Rev. Rul. 78-134,
1978-1 C. B. 197.°

The I nternal Revenue Service (IRS) exam ned the bankruptcy
estate’s 2001 tax year, and, on Decenber 16, 2005, respondent
mai l ed a notice of deficiency to the bankruptcy estate for its
2001 tax year determining a deficiency in income tax of $116, 824,
an addition to tax pursuant to section 6651(a)(1) of $26,285, and
an addition to tax pursuant to section 6654 of $4,669, as well as
an addition to tax in an undeterm ned anount pursuant to section
6651(a)(2). M. Certz did not file a petition in this Court on
behal f of the bankruptcy estate in response to the notice of

deficiency. On June 5, 2006, respondent assessed a tax liability

2. Jeffries is not a party to these proceedings.

3The $311, 675 included $185,585 in distributions fromthe
bankruptcy estate and $126,090 in interest incone fromthe
bankruptcy estate.
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agai nst the bankruptcy estate of $118, 310, as well as additions
to tax totaling $29,578, and interest of $29,878.%

On January 23, 2007, petitioner submtted a “Letter of
Protest” contesting respondent’s transferee liability exam nation
claimng that she is not a transferee because the surplus funds
were not assets of the bankruptcy estate, the bankruptcy estate
was solvent at the time of distribution, any distributions were
made pursuant to the final order of the bankruptcy court, and
that the CGovernnent has not exhausted all reasonable efforts to
collect fromthe bankruptcy estate.

On February 22, 2007, petitioner filed a notion in the
bankruptcy court to reopen her bankruptcy case, which the

bankruptcy court granted on February 26, 2007.

“The Dec. 16, 2005, notice of deficiency sent to the
bankruptcy estate determ ned a deficiency of $116,824. On June
5, 2006, respondent assessed a tax liability against the
bankruptcy estate of $118,310. The $118, 310 assessnent is the
sanme amount determned in the Apr. 26, 2007, notice of transferee
liability sent to petitioner. The Dec. 16, 2005, notice of
deficiency sent to the bankruptcy estate was based upon the
al  ownance of a standard deduction of $3,800 in the cal cul ati on of
taxabl e i ncone, but the June 5, 2006, calculations omtted the
standard deduction. The calculations of the additions to tax are
based upon the anobunt determined in the notice of deficiency and
contain a simlar discrepancy. See secs. 6651(a)(1l) and (2),
6654. In a bankruptcy proceedi ng where the debtor is an
i ndividual, 1f the bankruptcy estate does not item ze deductions,
it is entitled to a standard deduction equivalent to that all owed
for a married individual filing a separate return. Sec. 1398(c).
For tax year 2001 the standard deduction for a married individual
filing a separate return was $2,500. Sec. 63(c)(2)(D
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On April 26, 2007, respondent mailed petitioner a notice of
transferee liability determning that petitioner was |liable, as
transferee of the bankruptcy estate for its 2001 tax year, for an
i ncone tax deficiency of $118, 310, an addition to tax pursuant to
section 6651(a)(1l) of $26,620, an addition to tax pursuant to
section 6651(a)(2) of $29,578, and an addition to tax pursuant to
section 6654 of $4,682. On July 23, 2007, petitioner timely
filed a petition for review of the notice of transferee liability
with this Court.

On Cct ober 15, 2007, petitioner and M. Gertz filed a joint
notion to have the bankruptcy court determne the tax liability
of the bankruptcy estate for its 2001 tax year. In response, the
United States filed a notion to dism ss the action. Anmong the
contentions in its nmotion for dismssal, the United States
contends that petitioner elected to proceed in the Tax Court for
adj udi cation of petitioner’s liability for the tax deficiency.

On Decenber 24, 2007, petitioner and M. Certz filed an objection
to the United States’ notion to dism ss. Anong the contentions
in the joint objection, petitioner and M. Certz contend that the
bankruptcy case was reopened before the Tax Court case, that the
Tax Court case has nothing to do with the adm nistrative issues
in the bankruptcy case, and that the bankruptcy court has
exclusive jurisdiction to determne the tax liability of the

bankruptcy estate. On March 6, 2008, petitioner and M. Gertz
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wi thdrew their joint notion to determne the tax liability of the
bankruptcy estate, which the bankruptcy court permtted. M.
Gertz then filed on behalf of the bankruptcy estate a Form 1041,
U.S. Incone Tax Return for Estates and Trusts, reporting a total
Federal incone tax due of $160, 731 for tax year 2001.

On April 4, 2008, the United States filed a notion in the
bankruptcy court to vacate the order of distribution, to order
di sgorgenent from petitioner and M. Gertz, and to order an
accounting because the previous distributions to petitioner were
erroneous and M. Gertz failed to file for and pay the bankruptcy
estate’s Federal incone tax liability. M. Certz filed a brief
in partial opposition, claimng that the disgorgenent of his
trustee fee should represent the extent of his liability.

On Septenber 4, 2008, this Court set the instant transferee
liability case for trial in Colunbus, Chio, for the trial session
begi nni ng February 9, 2009, and on February 10, 2009, the instant
case was tried.

We take judicial notice of several filings made and orders
entered after trial. On Decenber 21, 2009, an agreed order was
entered by the bankruptcy court in which M. Gertz was ordered to
di sgorge his trustee fee of $18,533. On February 24, 2010, the
bankruptcy court ordered that $3,012 of M. Gertz’ trustee fee
woul d be distributed to the State of Ohio and $15, 521 would be

distributed to respondent. The bankruptcy court also stated that
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“This order is wthout prejudice as it regards the rights and
remedi es of the Internal Revenue Service to seek di sgorgenent
fromDebtor [petitioner], or to inpose transferee liability on
her under 26 U.S.C. 8 6901.” On April 30, 2010, M. Gertz filed
an anended chapter 7 “Trustee’s Final Account and Distribution
Report Certification” stating that the bankruptcy estate had been
fully adm ni stered and an application for discharge. On My 25,
2010, the United States filed a response. In that response the
United States stated that “there should be no presunption that
the case has been fully adm ni stered because the United States
has filed this objection within the 30-day period after the
filing of the trustee final account.” However, the United States
“does not necessarily object to the final report- i.e., it only
objects if the Court would construe its approval to have
precl usive force with respect to the United States’ suit agai nst
[M. Gertz].”

On May 25, 2010, the United States also filed a suit in the
U S District Court for the Northern District of Chio against M.
Certz seeking to recover:

damages equal to the full unpaid bal ance due upon its

adm ni strative claim $281, 300.56, plus interest from May

24, 2010 for [F]ederal incone taxes, penalties and interest

due fromthe Chapter 7 estate of [petitioner] for the year
ended Decenber 31, 2001
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See United States v. Gertz, No. 5:10-cv-1171 (N.D. Chio May 25,

2010) (conplaint).?®

On July 9, 2010, the bankruptcy court entered an agreed
order closing the bankruptcy case. Additionally, the bankruptcy
court stated that the order closing the case: “in no way bars
the United States’ action for danages against [M. Certz] * * *
or any other action to collect the tax liabilities of the debtor
fromthe debtor or other sources.”

OPI NI ON

As a prelimnary matter, we di scuss whether we are barred by
either the automatic stay of 11 U S. C. sec. 362 (1994), or the
permanent injunction of 11 U S. C. sec. 524 (1994), from hearing
t he i nstant case.

Upon the filing of a bankruptcy petition an automatic stay
arises to tenporarily bar actions against or concerning the
debtor or property of the debtor or the bankruptcy estate. 11

U S C sec. 362(a); Kovitch v. Conm ssioner, 128 T.C 108, 111

(2007). The automatic stay operates as a stay against: “the

SRespondent asserts that he is entitled to seek relief in
both the District Court and the Tax Court. Wile the bankruptcy
court m ght have been able to provide nore conplete relief, we
see no barrier to deciding the instant case as the parties have
presented it to us.
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commencenent or continuation of a proceeding before the United
States Tax Court concerning the debtor.” 11 U S.C 362(a)(8).°
The Court has jurisdiction to determ ne whether the
automatic stay prevents us from proceeding in the instant case.

See Kovitch v. Comm ssioner, supra at 112. W have construed the

phrase “concerning the debtor” to nean that the automatic stay
shoul d not apply unless the Tax Court proceedi ng possibly would
affect the tax liability of the debtor in bankruptcy. 1d.

The autonmatic stay continues until the earliest of the
followi ng occurrences: The case is closed, the case is
di sm ssed, or a discharge is granted or denied. 11 U S. C sec.
362(c)(2). A discharge operates, anong other things, as an
i njunction against: “the commencenent or continuation of an
action, the enploynent of process, or an act, to collect, recover
or offset any such debt as a personal liability of the debtor”
11 U.S.C sec. 524(a)(2). However, a discharge applies only to

t hose debts that arose before the date of the order for relief.

At the tine of the original bankruptcy filing, July 26,
1999, 11 U. S.C. sec. 362(a)(8) read: “(8) the comrencenent or
continuation of a proceeding before the United States Tax Court
concerning the debtor.” The Bankruptcy Abuse Prevention and
Consuner Protection Act of 2005, Pub. L. 109-8, sec. 709, 119
Stat. 127, anended 11 U S.C. sec. 362(a)(8), effective in cases
commenced on or after COct. 17, 2005. 1d. sec. 1501, 119 Stat.
216. The anended version renoved the phrase “the debtor” and
replaced it with the phrase “a corporate debtor’s tax liability
for a taxable period the bankruptcy court may determ ne or
concerning the tax liability of a debtor who is an individual for
a taxabl e period ending before the date of the order for relief
under this title”.
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11 U.S.C 727(b) (1994). The commencenent of a voluntary
bankruptcy case constitutes an order for relief. 11 U S.C sec.
301 (1994).

Petitioner’s bankruptcy case was originally closed on
Sept enber 24, 2004, as of which date the automatic stay
termnated. See 11 U S. C secs. 362(c)(2), 524. Follow ng the
commencenent of the bankruptcy case, the bankruptcy estate
recei ved $552,573 in satisfaction of the Wal-Mart suit during tax
year 2001. The incone tax liability associated with that incone
becanme due and owi ng at the close of the bankruptcy estate’ s 2001

tax year.’” See Hagaman v. Conm ssioner, 100 T.C 180, 185

(1993). The additions to tax would have accrued when the tax
return went unfiled and the tax liability went unpaid. See secs.
6012(a)(9), 6072(a), 6151(a), 6651(a)(1) and (2), 6654.

Accordi ngly, the permanent injunction of 11 U S.C. section 524
does not bar respondent from seeking the tax liability or the
additions to tax of the bankruptcy estate against petitioner as a
transferee as those liabilities are debts that arose after July
26, 1999, the date petitioner filed her voluntary bankruptcy

case. See 11 U S. C. sec. 727(b).

I'n its return filed with respondent the bankruptcy estate
clains to be a cal endar year taxpayer. The record contains no
evi dence that the bankruptcy estate elected a different tax year.
Secs. 441(g), 1398(j)(1).
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The bankruptcy case was reopened pursuant to 11 U S. C
section 350(b) (1994) to establish the tax liability of the
estate pursuant to 11 U.S.C. section 505 (1994). The reopening
of a bankruptcy case does not automatically continue or

reactivate the automatic stay. Mass. Dept. of Revenue v.

Crocker, 362 Bankr. 49, 56 (B.A.P. 1st Cr. 2007); Allison v.

Commi ssioner, 97 T.C 544, 546 (1991). A bankruptcy court may

reinstate a stay under its broad equitable powers under 11 U S. C

section 105(a) (1994). Mass. Dept. of Revenue v. Crocker, supra

at 56-57. However, the bankruptcy court has not done so in the
instant case. Additionally, the reopened bankruptcy case has
been closed. See 11 U S.C. sec. 362(c)(2). Consequently, we
hold that we are not barred from proceeding with the instant
case.

Section 6901(a) provides that the liability, at law or in
equity, of a transferee of property “shall * * * be assessed,
paid, and collected in the sane manner and subject to the sane
provisions and limtations as in the case of the taxes with
respect to which the liabilities were incurred”. Section 6901
does not inpose liability on the transferee, but nerely gives the
Commi ssioner a procedure or renmedy to enforce the transferor’s

existing liability. See Conmm ssioner v. Stern, 357 U S. 39, 42

(1958) (discussing statutory predecessor of section 6901); see

al so Hagaman v. Conm ssioner, supra at 183. The burden of proof
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is on the Comm ssioner to show that the taxpayer is liable, at
law or in equity, as a transferee, but not to show that the
transferor taxpayer was liable for the underlying tax. Sec.
6902(a); Rule 142(d).

Dependi ng on the provisions of the particular State | aw and
the rules of equity that are involved in a case, factors
generally relevant in considering transferee liability have been
descri bed as fol |l ows:

(1) That the alleged transferee received property of the
transferor; (2) that the transfer was nmade w t hout adequate
consideration or for |less than adequate consideration; (3)
that the transfer was nmade during or after the period for
which the tax liability of the transferor accrued; (4) that
the transferor was insolvent prior to or because of the
transfer of property or that the transfer of property was
one of a series of distributions of property that resulted
in the insolvency of the transferor; (5) that all reasonabl e
efforts to collect fromthe transferor were nmade and t hat
further collection efforts would be futile; and (6) the

val ue of the transferred property (which determ nes the
l[imt of the transferee’s liability).

Gumm v. Conm ssioner, 93 T.C. 475, 480 (1989) (citations

omtted), affd. wi thout published opinion 933 F.2d 1014 (9th G r
1991). The foregoing list of factors is a generalization of

equity principles under State |law. Haganman v. Conm SSi oner,

supra at 184. However, as section 6901 does not enunerate such
factors, the existence and extent of liability nust be determ ned
under State law. 1d.

Typically, the principles relating to transferee liability

in equity in a given State will be codified in the State’s
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fraudul ent conveyance law. |d. Both petitioner and the
bankruptcy estate trustee reside in the State of Chio. See Chio
Rev. Code Ann. secs. 1336.01-1336.11 (Lexi sNexis 2006).
Accordi ngly, we anal yze whet her petitioner may be held |iabl e,
pursuant to Ghio law, as a transferee of the bankruptcy estate
for the bankruptcy estate’s 2001 assessed incone tax liability
and related additions to tax.

Ohi 0 has adopted the Uni form Fraudul ent Transfer Act (UFTA),
whi ch provides as foll ows:

A transfer made or an obligation incurred by a debtor is

fraudulent as to a creditor whose claimarose before the

transfer was made or the obligation was incurred if the

debtor made the transfer or incurred the obligation wthout

recei ving a reasonably equival ent value in exchange for the

transfer or obligation and the debtor was insolvent at that

time or the debtor becane insolvent as a result of the

transfer or obligation.
Chio Rev. Code Ann. sec. 1336.05(A). Ohio Revised Code section
1336.07(A) allows a creditor to collect the assets fromthe
transferee if a transfer is fraudul ent under GChio Revised Code
section 1336.05. Consequently, if the bankruptcy estate’s
transfer of funds to petitioner was fraudul ent under Chi o Revised
Code section 1336.05, respondent is entitled to collect the
bankruptcy estate’ s deficiency and additions to tax from
petitioner pursuant to section 6901.

The bankruptcy estate transferred to petitioner, for no

consideration, an initial cash di sbursenent of $200, 000 on June

18, 2002, and a final cash disbursenent of $53, 935 on Cctober 3,
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2003. As noted above, the bankruptcy estate’'s tax liability

regarding the Wal -Mart suit was a preexisting debt that was due
and owi ng to respondent at the close of the bankruptcy estate’s

2001 tax year. See Hagaman v. Conm ssioner, 100 T.C at 185.

The bankruptcy estate becane insolvent as a result of the
June 18, 2002, distribution to petitioner. A party is insolvent
once its liabilities exceed its assets. ©hio Rev. Code Ann. sec.
1336.02(A)(1). In addition to the $60, 741 owed to the
out standi ng naned creditors and the $18,629 owed to M. Gertz as
conpensation for his role as trustee, the bankruptcy estate owed
$118, 310 in Federal incone tax, for total liabilities of
$197,680.8 Follow ng the June 18, 2002, distribution to
petitioner, the bankruptcy estate’'s then-existing liabilities of
$197, 680 exceeded its then-existing assets of $133, 014.

Petitioner argues that she has done nothing wong. However,
the intent of the parties is not controlling. See Ohio Rev. Code

Ann. sec. 1336.05(A); Coner v. Calim 716 N E. 2d 245, 250 (Ghio

Ct. App. 1998) (fraudul ent conveyance may be set aside regardless

of the notives of the parties). As to petitioner’s contention

8The bankruptcy estate woul d have been insolvent if either
the tax liability of $116,824 fromthe Dec. 16, 2005, notice of
deficiency or of $160, 731 shown due on the 2001 Form 1041 fil ed
by the bankruptcy estate had been used to cal cul ate total
liabilities.

This cal cul ati on excludes additions to tax which would have
accrued when the tax return went unfiled and the tax liability
went unpaid. See secs. 6651(a)(1l) and (2), 6654.
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t hat respondent has not exhausted all reasonable efforts to
collect the tax liability fromthe bankruptcy estate, we note the
proceedings in the District Court and the recently concl uded
proceedi ngs in the bankruptcy court. However, the Chio UFTA does
not require a creditor to prove that it exercised all reasonable
efforts to collect the liability fromthe transferor before
proceedi ng agai nst the transferee. See Chio Rev. Code Ann. secs.
1336. 01-1336. 11.

Accordingly, we conclude that the distributions of cash from
t he bankruptcy estate to petitioner during June 2002 and Cct ober
2003 were fraudul ent transfers under Chio | aw.?®

Cenerally, a taxpayer nmay chall enge the underlying tax
liability of the transferor. Sec. 6901(a) (underlying tax
litability shall be “assessed, paid, and collected in the sane
manner and subject to the sane provisions and limtations as in
the case of the taxes with respect to which the liabilities were

incurred”); see also United States v. Wllians, 514 U. S. 527, 539

(1995) (“certain transferees may litigate the tax liabilities of
the transferor; if the transfer qualifies as a fraudul ent
conveyance under state law, the Code treats the transferee as the

taxpayer”); L.V. Castle Inv. Goup, Inc. v. Conm ssioner, 465

‘Because we conclude that the transfers were fraudul ent
under the Chio UFTA, we need not address additional Chio
equitable principles or the factors described in Gunm v.
Comm ssioner, 93 T.C. 475 (1989), affd. w thout published opinion
933 F.2d 1014 (9th Gr. 1991).
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F.3d 1243, 1248 (11th Cr. 2006) (“transferee is ‘free to
litigate the[ ] transferor’s liability’ after it receives a

notice of transferee liability”) (quoting Geat Falls Bonding

Agency, Inc. v. Comm ssioner, 63 T.C 304, 307 (1974)). However,

if the transferor’s tax liability is subject to a closing
agreenent or if res judicata applies, the transferee may not
litigate the transferor’s underlying liability. Pert v.

Commi ssioner, 105 T.C. 370, 377 (1995); Krueger v. Conm ssioner,

48 T.C. 824, 830-832 (1967). Petitioner has not contested the
assessnents agai nst the bankruptcy estate, and she failed to nake
any such argunents. Accordingly, we deem conceded any issue
regarding the transferor’s underlying liability.

The value of the funds transferred in the distributions to
petitioner ($253,935) is greater than the anmount respondent
sought in the notice of transferee liability ($179,910).1°

Accordingly, we hold that petitioner is liable as a
transferee of the bankruptcy estate for its 2001 tax year
pursuant to section 6901 for the bankruptcy estate’ s assessed
income tax liability of $118,310, the addition to tax pursuant to

section 6651(a) (1) of $26,620, the addition to tax pursuant to

PAs the $179,910 liability does not include interest or
account for the disgorged trustee’s fees paid to respondent,
$253,934 represents the upper limt of petitioner’s liability.
See Gumm v. Conmi ssioner, supra at 480; Stokes v. Conmm Ssioner,
22 T.C. 415, 428 (1954).
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section 6651(a)(2) of $29,578, and the addition to tax pursuant
to section 6654 of $4, 682.
The Court has considered all other argunments made by the
parties, and to the extent we have not addressed them herein, we
consi der themnoot, irrelevant, or wthout nerit.

On the basis of the foregoing,

Deci sion will be entered

for respondent.




